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A client may bring an action against an attorney for legal malpractice alleging that the attorney's representation of the 
client in a criminal action was negligent. 


A client may bring an action against an attorney for legal malpractice alleging that the attorney's representation of the client in a 
criminal action was negligent. l While there is authority that in a legal malpracticecase arising out of a criminal proceeding proof 
of actual innocence is required,” there is also authority that a criminal defendant need not even establish his or her innocence 


to proceed with a legal malpracticecase against his or her counsel.’ A client who is convicted in a criminal action usually is 
required to obtain postconviction relief before maintaining an action alleging malpractice against a former criminal defense 


attorney.“ To claim legal malpractice in a criminal case, just the same as a civil case, a defendant must show proximate cause.” 
It may be enough for the recovery of damages in an action for legal malpractice occurring in the course of criminal proceedings 
to require that the plaintiff prove that his or her conviction was proximately caused by the attorney's negligence and that the 


underlying criminal proceedings, for whatever reason, have terminated in his or her favor.° A convicted criminal who files a 
legal malpracticeclaim need not obtain exoneration through reversal or postconviction relief to maintain an action for criminal 
defense legal malpractice although the convicted criminal must allege and prove that he or she is innocent of the underlying 


crime.’ In addition, the malpractice plaintiff need not obtain postconviction relief in the underlying criminal case prior to the 
initiation of a legal malpracticeaction as long as the plaintiff has initiated a postconviction action although ultimately, the client's 


successful pursuit of postconviction, appellate, or habeas relief based on attorney error is required. 
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It has been held that an individual convicted of a criminal offense must obtain a reversal of his or her conviction, or other 


exoneration by postconviction relief, in order to establish actual innocence in a criminal malpractice action. ? An intact conviction 
precludes recovery in a legal malpracticeaction even when ordinary collateral estoppel principles otherwise are not controlling, 
for example, because a conviction was based upon a plea of guilty that would not be conclusive in a subsequent civil action 


involving the same issues. 10 Until a client has been exonerated, his or her criminal conduct is the cause of incarceration, and 
the client cannot shift responsibility onto the attorneys when it was the client's own criminal behavior that was the direct and 


proximate cause of the conviction. !! Rules barring convicts from suing their defense attorneys for malpractice related to their 
convictions is rationally related to the State's compelling interest of preventing criminals from profiting from their illegal acts 
or escaping their punishment by transferring all or a portion of it to another and thus does not violate the equal protection clause 


of a state constitution. 1? 


A client's plea of no contest to the same charges, or charges arising from the same conduct, for which the client was convicted, 
should operate as a bar to a legal malpracticeaction against the criminal attorney who represented the client, because a no contest 
plea is a conviction, and for all practical purposes, it is a guilty plea so far as the consequences are concerned, and public policy 
is not offended by forbidding the client from bringing a legal malpracticeaction against the criminal attorney after the client 


has pled no contest to the charges. 13 


The principle that civil tort actions are not appropriate vehicles for challenging the validity of outstanding criminal judgments 


applies with equal force to legal malpracticeclaims against criminal defense attorneys. 13 


CUMULATIVE SUPPLEMENT 
Cases: 


In a legal malpractice action arising from representation in a criminal matter, the plaintiff must have at least a colorable claim 
of actual innocence, and the plaintiff ultimately bears the unique burden to plead and prove that his or her conviction was due 
to the attorney's actions alone and not due to some consequence of his or her guilt. Dawson v. Schoenberg, 129 A.D.3d 656, 
2015 WL 3480958 (2d Dep't 2015). 


Client who was convicted of sexual abuse and then acquitted after new trial, following reversal of convictions due to ineffective 
assistance of trial counsel, could not recover on legal malpractice claim against attorney who was her trial counsel, absent 
any showing that her convictions were due to attorney's actions alone rather than some consequence of her guilt. U.S.C.A. 
Const.Amend. 6. Dawson v. Schoenberg, 129 A.D.3d 655, 2015 WL 3480998 (2d Dep't 2015). 


Jury had no evidentiary basis from which to infer that radiologist carried professional liability insurance or that any judgment 
against him would have been collectible, as element required for former client to prevail in her legal malpractice action alleging 
that attorney negligently failed to pursue medical malpractice claim when he failed to bring suit before the statute of limitations 
lapsed; radiologist never responded to attorney's letter recommending that he put his professional liability carrier on notice, there 
was no evidence that radiologist complied with statute requiring practicing doctors to maintain professional liability insurance, 
and jury was not instructed about statute's requirements. Colo. Rev. Stat. Ann. § 13-64-301(1)(a.5)(1). LeHouillier v. Gallegos, 
2019 CO 8, 434 P.3d 156 (Colo. 2019). 


The exoneration rule applicable to a criminal defendant's claim that his or her attorney's legal malpractice resulted in the 
defendant serving an illegal sentence requires the defendant to obtain post-sentencing relief from the illegal sentence, but the 
rule does not require the defendant to prove that he or she was innocent of the crime for which the illegal sentence was imposed. 
Garcia v. Ball, 363 P.3d 399 (Kan. 2015). 
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A complete tort remedy for the violation of a lawyer's duty to a criminal defendant client resulting in an unfair trial and an 
unwarranted conviction entails compensation for the deprivation of liberty between the conviction and its reversal; the remedy 
for that harm can only come through a legal malpractice action against the lawyer whose incompetence led to the conviction. 
Mashaney v. Board of Indigents' Defense Services, 355 P.3d 667 (Kan. 2015). 
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